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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew an 

unpubl i shed opi ni on of  t he cour t  of  appeal s1 r ever si ng t he 

ci r cui t  cour t ' s  or der 2 gr ant i ng Bl ueCr oss Bl ueShi el d of  I l l i noi s '  

                                                 
1 St ef f ens v.  Bl ueCr oss Bl ueShi el d of  I l l . ,  No.  2009AP1558,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Aug.  3,  2010) .   

2 The Honor abl e Dee R.  Dyer  of  Out agami e Count y pr esi ded.    
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( Bl ueCr oss)  mot i on f or  decl ar at or y j udgment .   Bl ueCr oss i s a 

subr ogat ed par t y i n pl ai nt i f f  John R.  St ef f ens'  ( St ef f ens)  

l awsui t  based on a June 2005 car  acci dent .   Bl ueCr oss' s mot i on 

r equest ed a decl ar at i on t hat  St ef f ens r ei mbur se Bl ueCr oss 

$67, 477. 57,  t he amount  Bl ueCr oss pai d pur suant  t o Bl ueCr oss' s 

ERI SA benef i t s  pl an ( t he Pl an)  t hat  cover ed St ef f ens f or  

acci dent - r el at ed i nj ur i es.   The i ssues pr esent ed t o t hi s cour t  

ar e:   ( 1)  whet her  t he Pl an admi ni st r at or ' s det er mi nat i on t hat  

under  t he Pl an Bl ueCr oss i s  ent i t l ed t o r ei mbur sement  i s 

ar bi t r ar y and capr i c i ous;  and ( 2)  whet her  St ef f ens'  pr i or  

r epr esent at i ons t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose 

out  of  t he aut omobi l e acci dent  j udi c i al l y  est op hi m f r om now 

cl ai mi ng t hat  a degener at i ve condi t i on caused t he i nj ur i es f or  

whi ch sur ger y was per f or med.   

¶2 We concl ude t hat  t he Pl an admi ni st r at or ' s 

det er mi nat i on t hat  Bl ueCr oss i s  ent i t l ed t o r ei mbur sement  was 

not  ar bi t r ar y and capr i c i ous.   The Pl an st at es t hat  Bl ueCr oss i s 

ent i t l ed t o r ei mbur sement  f r om t he benef i c i ar y of  t he Pl an f or  

" expenses i ncur r ed as t he r esul t  of ,  or  t hat  ar ose out  of ,  an 

acci dent "  when a t hi r d par t y " may be l i abl e"  f or  t he payment  of  

t hose expenses and t he benef i c i ar y obt ai ns a set t l ement  f r om t he 

t hi r d par t y.   The Pl an gi ves t he Pl an admi ni st r at or  di scr et i on 

t o i nt er pr et  t he c l ause.    

¶3 Pr i or  t o set t l ement ,  St ef f en consi st ent l y asser t ed 

t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose out  of  a June 2005 

aut omobi l e acci dent .   Consequent l y,  i t  was not  ar bi t r ar y and 

capr i c i ous f or  t he Pl an admi ni st r at or  t o i nt er pr et  t he Pl an and 
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concl ude t hat  Bl ueCr oss i s ent i t l ed t o r ei mbur sement  because t he 

expenses t hat  Bl ueCr oss pai d ar ose f r om an acci dent  f or  whi ch a 

t hi r d par t y may be l i abl e.    

¶4 Our  concl usi on t hat  t he Pl an admi ni st r at or ' s 

det er mi nat i on t hat  Bl ueCr oss i s ent i t l ed t o r ei mbur sement  i s not  

ar bi t r ar y and capr i c i ous i s di sposi t i ve of  t he case.   We,  

t her ef or e,  do not  r each t he j udi c i al  est oppel  i ssue.  

I .   BACKGROUND 

A.   The Acci dent  

¶5 On June 29,  2005,  St ef f ens was i nvol ved i n an 

aut omobi l e acci dent  i n Out agami e Count y.   Accor di ng t o St ef f ens,  

he was st opped at  a t r af f i c  l i ght  when Wesl ey Di shno' s ( Di shno)  

vehi c l e hi t  hi m f r om behi nd.   Thi s pushed St ef f ens i nt o t he van 

i n f r ont  of  hi m.   St ef f ens suf f er ed i nj ur i es as a r esul t  of  t he 

acci dent .   

¶6 St ef f ens v i s i t ed t he emer gency r oom appr oxi mat el y t wo 

hour s af t er  t he acci dent .   He compl ai ned of  a headache,  as wel l  

as shoul der  and neck pai n.   No si gni f i cant  pr ocedur es wer e 

per f or med dur i ng t hi s v i s i t .   Var i ous doct or s '  not es f r om Jul y 

of  2005 t o Mar ch of  2006 i ndi cat e t hat  St ef f ens cont i nued t o 

suf f er  f r om pai n and st i f f ness i n hi s neck,  upper  back,  t hor ax,  

and shoul der s.   Mor eover ,  i n t he mont hs i mmedi at el y f ol l owi ng 

t he acci dent ,  St ef f ens suf f er ed f r om headaches.    

¶7 I n ear l y Mar ch of  2006 St ef f ens was begi nni ng t o 

exper i ence l ower  back pai n wi t h i nt er mi t t ent  r adi at i on t o hi s 

l ower  ext r emi t i es.   Thi s l ow back pai n cont i nued t hr oughout  

2006.   I n December  of  2006,  St ef f ens had a Magnet i c Resonance 
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I magi ng ( MRI )  of  hi s spi ne.   The MRI  r eveal ed t hat  at  L5- S1,  

St ef f ens had a gr ade- one spondyl ol i st hesi s. 3  On May 22,  2007,  

St ef f ens under went  L5- S1,  l umbosacr al  f usi on sur ger y.    

¶8 The medi cal  not es i ndi cat e t hat  St ef f ens'  pai n 

i mpr oved f ol l owi ng t he sur ger y.   Mor eover ,  St ef f ens had asser t ed 

t hat  he di d not  have any back pai n pr i or  t o t he June 2005 

acci dent .  

B.   The Pl an 

¶9 As af or ement i oned,  St ef f ens was a benef i c i ar y under  an 

ERI SA4 pl an pr ovi ded by Bl ueCr oss.   Bl ueCr oss pai d f or  a 

s i gni f i cant  por t i on of  St ef f ens'  back and neck r el at ed medi cal  

expenses,  i ncl udi ng t he l umbosacr al  f usi on sur ger y,  as i t  was 

r equi r ed t o do under  t he Pl an.   The Pl an has a " Rei mbur sement ,  

Subr ogat i on,  and/ or  Ri ght  of  Reduct i on"  c l ause.   The cl ause 

gi ves t he admi ni st r at or  di scr et i on t o i nt er pr et  i t s  t er ms.   I t  

st at es:   " The Pl an/ Pl an admi ni s t r at or  has sol e di scr et i on t o 

i nt er pr et  t he t er ms of  t hi s pr ovi s i on i n i t s ent i r et y .  .  .  . "    

¶10 The cl ause det ai l s when Bl ueCr oss i s ent i t l ed t o 

subr ogat i on:  

I f  any benef i t s payabl e under  t he Pl an t o you or  
your  dependent s wer e f or  expenses i ncur r ed as t he 
r esul t  of ,  or  t hat  ar ose out  of ,  an acci dent  or  ot her  
s i t uat i on such t hat  ot her  par t y or  par t i es,  may be 

                                                 
3 Spondyl ol i st hesi s i s a " [ f ] or war d movement  of  t he body of  

one of  t he l ower  l umbar  ver t ebr ae on t he ver t ebr a bel ow i t ,  or  
upon t he sacr um. "   St edman' s Medi cal  Di ct i onar y 1678 ( 27t h ed.  
2000) .  

4 ERI SA i s t he acr onym f or  t he Empl oyee Ret i r ement  I ncome 
Secur i t y of  Act  of  1974.  
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l i abl e f or  t he payment  of  expenses and you 
subsequent l y obt ai n a set t l ement  f r om or  a j udgment  
agai nst  such ot her  par t y or  par t i es,  you or  your  
dependent s ar e obl i gat ed t o r ei mbur se t he Pl an.   The 
Pl an' s r i ght  t o r educt i on,  r ei mbur sement  and 
subr ogat i on appl y r egar dl ess of  whet her  t he set t l ement  
or  awar d i s desi gnat ed as payment  f or ,  but  not  l i mi t ed 
t o pai n and suf f er i ng,  wage l oss,  l oss of  consor t i um,  
medi cal  benef i t s,  and ot her  speci f i ed damages.   The 
Pl an has f i r st  pr i or i t y wi t h r espect  t o i t s r i ght  t o 
r educt i on,  r ei mbur sement  and subr ogat i on.  

¶11 I n addi t i on,  t he c l ause expl i c i t l y  gi ves Bl ueCr oss a 

r i ght  of  f i r st  pr i or i t y,  not wi t hst andi ng t he make- whol e 

doct r i ne:  

The Pl an' s r i ght  t o r educt i on,  r ei mbur sement  and 
subr ogat i on wi l l  not  be r educed even i f  t he r ecover y 
does not  f ul l y  compensat e you or  your  dependent s,  or  
you or  your  dependent s wer e not  made whol e,  f or  al l  
l osses sust ai ned or  al l eged,  or  t he r ecover y i s not  
descr i bed as bei ng r el at ed t o medi cal  cost s.   The 
amount  t he Pl an i s ent i t l ed t o wi l l  al so not  be 
r educed by l egal  f ees or  cour t  cost s i ncur r ed i n 
seeki ng t he r ecover y.   Any so- cal l ed " make- whol e"  or  
" f ul l - compensat i on"  r ul e or  doct r i ne i s her eby 
expl i c i t l y  r ej ect ed and di savowed.   

C.   Pr e- Set t l ement  Li t i gat i on 

¶12 On Januar y 2,  2008,  St ef f ens f i l ed a compl ai nt  agai nst  

Di shno demandi ng compensat or y damages f or  t he acci dent .   The 

compl ai nt  was l at er  amended on Febr uar y 25,  2008.   Accor di ng t o 

t he amended compl ai nt ,  t he acc i dent  caused St ef f ens sever e,  

per manent ,  and cost l y i nj ur i es:  

As a di r ect  and pr oxi mat e consequence of  t he 
negl i gence of  t he def endant ,  Wesl ey D.  Di shno,  t he 
pl ai nt i f f ,  John R.  St ef f ens,  was sever el y and 
per manent l y i nj ur ed,  has been unabl e t o under t ake hi s  
usual  act i v i t i es and occupat i ons f or  a sust ai ned 
per i od of  t i me,  has i ncur r ed si gni f i cant  expenses f or  
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t he car e and t r eat ment  of  hi s i nj ur i es,  and has been 
ot her wi se per manent l y i nj ur ed and damaged. 5          

¶13 I n addi t i on t o Di shno,  St ef f ens named AI G Nat i onal  

I nsur ance Company ( AI G) ,  Bl ueCr oss,  and t he Far mer s Aut omobi l e 

I nsur ance Associ at i on ( Far mer s)  as def endant s.   AI G was named as 

a def endant  because Di shno car r i ed AI G' s aut omobi l e l i abi l i t y 

i nsur ance.   St ef f ens named bot h Bl ueCr oss and Far mer s6 due t o 

t hei r  pot ent i al  r i ght s of  subr ogat i on.   Accor di ng t o t he 

compl ai nt ,  bot h i nsur er s " pai d some of  t he medi cal  bi l l s  

i ncur r ed by John R.  St ef f ens as a r esul t  of  i nj ur i es sust ai ned 

i n t he col l i s i on. " 7  Despi t e nami ng t hem as subr ogat ed par t i es,  

St ef f ens asked i n t he compl ai nt  f or  a " j udgment  agai nst  

[ Bl ueCr oss and Far mer s] ,  f or ecl osi ng any cl ai m t hey may have f or  

subr ogat i on. "    

¶14 Subsequent  t o t he amended compl ai nt ,  on Mar ch 17,  

2008,  Bl ueCr oss f i l ed a cr oss- cl ai m agai nst  Di shno and AI G,  and 

a count er cl ai m agai nst  St ef f ens.   Bl ueCr oss' s cr oss- cl ai m 

al l eged t hat  i t  " has pai d medi cal  bi l l s  on behal f  of  John R.  

St ef f ens f or  t r eat ment  of  i nj ur i es suf f er ed i n t he acci dent  of  

June 29,  2005,  i n t he amount  of  $67, 477. 57. " 8  Mor eover ,  

Bl ueCr oss asser t ed t hat  because t he Pl an i s an ERI SA pl an,  

Bl ueCr oss' s subr ogat ed i nt er est  i s  not  subj ect  t o t he " make-

                                                 
5 Am.  Compl . ,  ¶8.    

6 The Far mer s pol i cy does not  come wi t hi n ERI SA.  

7 I d. ,  ¶¶4- 5.  

8 Bl ueCr oss' s Cr oss- cl .  & Count er cl . ,  ¶2b.  
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whol e"  doct r i ne. 9  Bl ueCr oss' s count er cl ai m al l eged t hat  under  

t he Pl an,  St ef f ens i s obl i gat ed t o r ei mbur se Bl ueCr oss,  out  of  

any r ecover y i n t he act i on f or  t he $67, 477. 57 pai d by 

Bl ueCr oss. 10  Bl ueCr oss at t ached a " Medi cal  I t emi zat i on Repor t "  

st at i ng t he amount s bi l l ed f or  i nj ur i es r el at ed t o t he acci dent  

and t he l i en amount s hel d by Bl ueCr oss.   St ef f ens'  sur ger y was 

l i s t ed.   

¶15 On Apr i l  10,  2008,  St ef f ens r epl i ed t o Bl ueCr oss' s 

count er cl ai m,  asser t i ng t hat  " Bl ueCr oss .  .  .  i s  ent i t l ed t o no 

r ei mbur sement  f or  medi cal  expenses pai d i n t hi s mat t er  unt i l  and 

unl ess Pl ai nt i f f  i s  made whol e. " 11  Thi s was t he onl y asser t i on 

St ef f ens made i n hi s r epl y.   Not abl y,  St ef f ens di d not  cont est  

t he dol l ar  amount ,  i . e. ,  t he $67, 477. 57 t hat  Bl ueCr oss cl ai med 

i t  had pai d " f or  t r eat ment  of  i nj ur i es suf f er ed i n t he acci dent  

of  June 29,  2005. " 12  To t he cont r ar y,  t hr oughout  t he f i r st  year  

of  l i t i gat i on,  St ef f ens asser t ed t hat  Bl ueCr oss had pai d 

$67, 477. 57 and t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose out  

of  t he acci dent .  

                                                 
9 I d. ,  ¶2e- f .  

10 I d. ,  ¶3.   Far mer s f i l ed a s i mi l ar  r esponse,  however ,  
Far mer s al l eged t hat  i t  had onl y pai d $2, 000 t o or  on behal f  of  
St ef f ens f or  medi cal  expenses i ncur r ed as a r esul t  of  t he 
acci dent .   Far mer s i s no l onger  i nvol ved i n t hi s l awsui t .  

11 St ef f ens'  Repl y t o Count er cl .  

12 Bl ueCr oss' s Cr oss- cl .  & Count er cl . ,  ¶2b.  
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¶16 I n par t i cul ar ,  St ef f en r esponded t o i nt er r ogat or i es i n 

Apr i l  of  2008.   St ef f ens descr i bed t he ext ent  of  hi s i nj ur i es 

f r om t he acci dent :  

I  sust ai ned a back i nj ur y t hat  r esul t ed i n a l umbo-
sacr al  f usi on sur ger y.   I ni t i al l y ,  f ol l owi ng t he 
acci dent ,  I  pr i mar i l y had pai n t hat  r adi at ed down my 
l eg al l  t he way t o my t oes.   Af t er  t he sur ger y,  my 
pai n was pr i mar i l y i sol at ed i n my l ow back at  t he 
sur ger y s i t e.   The i nj ur i es have af f ect ed,  i mpai r ed 
and changed my l i f e i n numer ous ways.   For  exampl e,  
pr i or  t o t he acci dent  I  enj oyed gol f i ng,  snowboar di ng 
and snowmobi l i ng,  however ,  s i nce t he acci dent  I  have 
not  been abl e t o par t i c i pat e i n t hose act i v i t i es.   
Addi t i onal l y,  nor mal  day- t o- day act i v i t i es have been 
di f f i cul t  f or  me si nce t he acc i dent .   Speci f i cal l y,  
act i v i t i es t hat  r equi r e bendi ng over  ar e di f f i cul t  and 
I  have pai n even when I  t r y t o t i e my shoes.   St andi ng 
f or  pr ol onged per i ods of  t i me i s pai nf ul  as wel l .  

¶17 St ef f ens made ot her  r el evant  asser t i ons i n hi s 

r esponses t o i nt er r ogat or i es.   Fi r st ,  he aver r ed t hat  hi s back 

i nj ur y was per manent  and t hat  hi s sur geon,  Dr .  Randal l  Johnson,  

M. D.  ( Dr .  Johnson) ,  " ha[ s]  or  wi l l "  di agnose t he per manent  

i nj ur y.   Second,  he asser t ed t hat  he made a c l ai m f or  medi cal  

cover age t o Bl ueCr oss " ar i s i ng out  of  t he i nci dent , "  and 

speci f i cal l y,  t hat  Bl ueCr oss has made " payment s t ot al i ng 

$64, 751. 40. "   Fi nal l y,  St ef f ens c l ai med t hat  he was ent i t l ed t o 

medi cal  expenses t ot al i ng $130, 712. 19.   

¶18 I n addi t i on t o hi s Apr i l  2008 i nt er r ogat or y answer s,  

on May 9,  2008,  St ef f ens sent  a r equest  f or  admi ssi ons t o al l  

counsel  of  r ecor d.  I n hi s r equest ,  he asked t hat  al l  par t i es 

admi t  t hat  t he sur ger y expense " was necessar y .  .  .  t o pr ovi de 

t he essent i al  car e and t r eat ment  f or  i nj ur i es sust ai ned by .  .  .  
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St ef f ens,  whi ch wer e caused by t he June 29,  2005 aut omobi l e 

acci dent . "   

¶19 Li kewi se,  on May 13,  2008,  St ef f ens f i l ed a schedul i ng 

conf er ence st at ement  wi t h t he cour t  t hat  r ei t er at ed t hat  he was 

seeki ng t he cost  of  hi s sur ger y as damages.   Namel y,  i n t he 

st at ement ,  when asked t o " i t emi ze cl ai med speci al  damages, "  

St ef f ens st at ed:   " The pl ai nt i f f  i ncur r ed medi cal  expenses i n 

t he amount  of  $132, 282. 19. "   On t he same day,  St ef f ens f i l ed a 

" Di scl osur e of  Exper t  Wi t nesses"  l i s t  wi t h t he cour t .   I n t hi s 

di scl osur e,  St ef f ens l i s t ed Dr .  Johnson as hi s exper t  wi t ness.  

D.   The Set t l ement  and Post - Set t l ement  Li t i gat i on 

¶20 I n Januar y of  2009,  St ef f ens r eached a set t l ement  

agr eement  wi t h Di shno and AI G.   Under  t he set t l ement ,  AI G was t o 

pay St ef f ens $100, 000,  t he AI G pol i cy l i mi t s.   Bl ueCr oss was not  

advi sed of  t he set t l ement  negot i at i ons.  

¶21 Subsequent l y,  on Febr uar y 9,  2009,  St ef f ens mai l ed 

Bl ueCr oss amended answer s t o t he i nt er r ogat or i es.   I n t he 

amended answer s St ef f ens no l onger  c l ai med t hat  t he sur ger y-

necessi t at i ng i nj ur i es ar ose out  of  t he acci dent .   St ef f ens,  

i nst ead,  descr i bed t he ext ent  of  hi s i nj ur i es f r om t he acci dent  

as f ol l ows:  

I  sust ai ned i nj ur i es t o my upper  back and neck whi ch 
r esul t ed i n what  t he r ecor ds descr i be as occi pi t al  
headaches.   The i nj ur i es caused me subst ant i al  
di scomf or t ,  and I  had mul t i pl e v i s i t s t o my doct or  as 
wel l  as pr escr i bed physi cal  t her apy.   I  subsequent l y,  
i n t he f ol l owi ng year ,  devel oped a ser i ous pr obl em 
wi t h my l ow back.   I  subsequent l y r ecei ved t he 
eval uat i on of  I ndependent  Medi cal  exami ner ,  Dr .  
Wi l l i am T.  Monacci ,  whi ch I  am at t achi ng t o t hese 



No.   2009AP1558   

 

10 
 

amended answer s and i ncor por at i ng by r ef er ence.   I  now 
have l ear ned t hat  my l ow back pai n and sur ger y was not  
r el at ed t o t he acci dent .  

Wi t h r egar d t o t he speci f i c  t r eat ment  t hat  St ef f ens r ecei ved f or  

t he acci dent  r el at ed i nj ur i es,  he st at ed,  " I  was seen at  t he 

emer gency r oom of  Appl et on Medi cal  Cent er  on t he day of  t he 

acci dent .   I  was subsequent l y t r eat ed by my f ami l y doct or ,  Dr .  

John Ganser ,  and hi s associ at es.   Fi nal l y,  i n Januar y and 

Febr uar y,  2006,  I  r ecei ved physi cal  t her apy at  Appl et on Medi cal  

Cent er . "    

¶22 St ef f ens'  amended answer s t o t he i nt er r ogat or i es 

i ncl uded t hese addi t i onal  di st i nct i ons f r om hi s f i r st  answer s:  

• The acci dent  di d not  r esul t  i n any per manent  
i nj ur y.  

• Bl ueCr oss made payment s t ot al i ng onl y $1, 934. 50 
f or  medi cal  expenses ar i s i ng out  of  t he acci dent .  

• The t ot al  amount  of  medi cal  expenses t o whi ch 
St ef f ens was ent i t l ed because of  t he acci dent  was 
$2, 441. 50.  

• Dr .  Wi l l i am T.  Monacci  was l i s t ed as St ef f ens '  
exper t  wi t ness.   Dr .  Johnson was no l onger  l i s t ed 
as a t r eat i ng physi c i an or  an exper t .  

¶23 Not abl y,  Dr .  Monacci  had per f or med an i ndependent  

medi cal  eval uat i on of  St ef f ens on Oct ober  2,  2008.   I n hi s 

r epor t ,  f i l ed wi t h t he c i r cui t  cour t  on Oct ober  13,  2008,  Dr .  

Monacci  concl uded t hat  t he L5- S1 spondyl ol i st hesi s was a 

pr ogr essi ve degener at i ve condi t i on unr el at ed t o t he acci dent .   

Pr i or  t o t he set t l ement ,  Dr .  Monacci  had been named as t he 

def endant  t or t f easor  Di shno and hi s i nsur er  AI G' s exper t  
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wi t ness.   Dr .  Monacci  was not  l i s t ed as a wi t ness on an amended 

exper t  wi t ness l i s t  St ef f ens f i l ed i n December  of  2008.   

¶24 I n r esponse t o St ef f ens'  changed posi t i on r egar di ng 

t he cause of  t he sur ger y- necessi t at i ng i nj ur i es,  Bl ueCr oss moved 

f or  decl ar at or y j udgment  t o det er mi ne i t s r i ght s under  t he Pl an.   

Bl ueCr oss r equest ed a decl ar at i on t hat  St ef f ens had an 

obl i gat i on t o r ei mbur se Bl ueCr oss t he $67, 477. 57 " i t  pai d t o 

t r eat  i nj ur i es St ef f ens c l ai med he suf f er ed i n t he car  acci dent  

of  June 29,  2005"  and t hat  under  t he Pl an,  St ef f ens owed 

Bl ueCr oss at t or ney f ees.   Bl ueCr oss ar gued t hat  i t  i s  ent i t l ed 

t o r ei mbur sement  bef or e St ef f ens i s made whol e because t he Pl an 

i s an ERI SA pl an t hat  expl i c i t l y  di savows t he make- whol e 

doct r i ne.    

¶25 Next ,  Bl ueCr oss ar gued t hat  t he doct r i ne of  j udi c i al  

est oppel  bar r ed St ef f ens f r om now asser t i ng t hat  t he sur ger y-

necessi t at i ng i nj ur i es di d not  ar i se out  of  t he acci dent .   

Bl ueCr oss l i s t ed t he t hr ee el ement s of  j udi c i al  est oppel  as set  

f or t h i n Sal veson v.  Dougl as Count y,  2001 WI  100,  245 Wi s.  2d 

497,  630 N. W. 2d 182,  and ar gued t hat  al l  el ement s had been met  

i n t hi s case.   The el ement s ar e:   " ( 1)  t he l at er  posi t i on must  

be cl ear l y i nconsi st ent  wi t h t he ear l i er  posi t i on;  ( 2)  t he f act s 

at  i ssue shoul d be t he same i n bot h cases;  and ( 3)  t he par t y t o 

be est opped must  have convi nced t he f i r st  cour t  t o adopt  i t s 

posi t i on. "   I d. ,  ¶38.  

¶26 Fi nal l y,  Bl ueCr oss ar gued t hat  i t  i s  not  r equi r ed t o 

pr ove t hat  t he sur ger y- necessi t at i ng i nj ur i es wer e caused by t he 

acci dent .   Speci f i cal l y,  Bl ueCr oss under scor ed t he l anguage of  
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t he Pl an t hat  st at es,  " [ t ] he Pl an' s r i ght  t o r educt i on,  

r ei mbur sement  and subr ogat i on wi l l  not  be r educed even i f  .  .  .  

t he r ecover y i s  not  descr i bed as bei ng r el at ed t o medi cal  

cost s. "   Ther ef or e,  Bl ueCr oss ar gued t hat  " t he onl y f act s 

r equi r ed t o t r i gger  Bl ueCr oss' s r i ght  t o r ei mbur sement  ar e ( 1)  

t hat  i t  pai d f or  medi cal  benef i t s and ( 2)  t hat  t he medi cal  

benef i t s wer e used t o i nvoke a set t l ement . "   Fi nal l y,  Bl ueCr oss 

cont ended t hat  t he Pl an gi ves t he Pl an admi ni st r at or  " sol e 

di scr et i on"  t o i nt er pr et  t he r el evant  t er ms of  t he Pl an,  and 

t hat  t he Pl an admi ni st r at or ' s i nt er pr et at i on of  Bl ueCr oss' s 

r i ght s under  t he Pl an was not  ar bi t r ar y and capr i c i ous.  

¶27 I n hi s r esponse,  St ef f ens ar gued t hat  t he doct r i ne of  

j udi c i al  est oppel  di d not  appl y t o t hi s case because he had not  

t aken i nconsi st ent  posi t i ons.   I n par t i cul ar ,  he ar gued t hat  he 

changed hi s posi t i on af t er  he r ecei ved t he i ndependent  medi cal  

eval uat i on of  Dr .  Monacci  and t hat  hi s i nt er r ogat or i es wer e 

amended i n accor dance wi t h Wi sconsi n' s di scover y st at ut es.   

¶28 St ef f ens acknowl edged i n hi s r esponse t hat  t he Pl an 

t r umps t he Wi sconsi n make- whol e doct r i ne.   He ar gued,  however ,  

t hat  Bl ueCr oss i s ent i t l ed t o r ei mbur sement  onl y i f  Bl ueCr oss 

can pr ove t hat  t he acci dent  caused t he sur ger y- necessi t at i ng 

i nj ur i es.     

¶29 The ci r cui t  cour t  or der ed St ef f ens t o r ei mbur se 

Bl ueCr oss $64, 751. 40, 13 pl us at t or ney f ees and cost s.   The cour t  
                                                 

13 Pr i or  t o t he or der ,  t he par t i es debat ed whet her  t he 
amount  Bl ueCr oss pai d f or  t he acci dent - r el at ed i nj ur i es was 
$66, 353. 57 or  $64. 751. 40.   Bl ueCr oss agr eed t o t he $64. 751. 40 
f i gur e f or  t he sake of  get t i ng t he mat t er  r esol ved qui ckl y.   
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concl uded t hat ,  based on St ef f ens'  pr evi ous asser t i ons t hat  t he 

sur ger y- necessi t at i ng i nj ur i es ar ose f r om t he acci dent ,  he was 

j udi c i al l y  est opped f r om now ar gui ng t hat  t he i nj ur i es wer e t he 

r esul t  of  a degener at i ve condi t i on.   I n i t s or al  deci s i on,  t he 

cour t  opi ned:  

[ T] o not  f i nd t oday t hat  t he ERI SA pl an i s ent i t l ed t o 
t hei r  payment  f r om t hi s pl ai nt i f f  woul d be essent i al l y  
t he pl ai nt i f f  per pet r at i ng a f r aud on t he Cour t .   

Thi s pl ai nt i f f  sai d i n answer s swor n under  oat h 
t hat  t he medi cal  bi l l s  t hat  Bl ue Cr oss pai d wer e 
r el at ed t o hi s  acci dent .   He st at ed t hat  i n t he 
acci dent  I  sust ai ned a back i nj ur y t hat  r esul t ed i n a 
l umbosacr al  f usi on sur ger y.   Under  oat h he st at ed,  
yes,  I  have made a c l ai m f or  i nj ur i es ar i s i ng out  of  
t he acci dent .   Accor di ng t o t he r ecor ds of  my 
at t or neys,  [ Bl ueCr oss]  made payment s t ot al l i ng 
$64, 751. 40.   He sai d when asked about  i nj ur i es 
r ecei ved as a r esul t  of  t he acci dent ,  he sai d,  on 
May 22,  2007,  I  had a l umbosacr al  f usi on sur ger y;  and 
he f ur t her  sai d my medi cal  expenses r esul t i ng f r om t he 
acci dent  t ot al  $130, 712. 19.  

I  r eal i ze t hat  he changed hi s l et t er ——hi s 
r esponses t o hi s i nt er r ogat or i es af t er  he made 
set t l ement  i n t hi s case.   And i t ' s  got  t o be not ed 
t hat  t he t ot al  medi cal  expense f or  whi ch t he 
set t l ement  of  $100, 000 was pai d i s now over  $2, 000.   
I t  j ust  bear s no cr edi bi l i t y  t o say t hat  t hi s di d not  
have some r el at edness,  t hat  i s ,  t he sur ger y had some 
r el at edness t o t hi s set t l ement .   Ther e' s no quest i on 
about  t hat .   The f act  t hat ,  of  cour se,  t her e was onl y 
$100, 000 avai l abl e——That ' s a f act  of  t hi s case and 
t hat ' s per haps why t he case was set t l ed f or  t hat .   
St i l l  we know t hat  ERI SA t r umps ever yt hi ng.  

So i n t hi s case t hi s par t y,  [ Bl ueCr oss] ,  i s  
ent i t l ed t o t hei r  money back under  al l  of  t he 
c i r cumst ances her e.   Not  t o do so I  f i nd t hat ——t hat  
Mr .  St ef f ens i s  j udi c i al l y  est opped f r om t aki ng a 
cont r ar y posi t i on because he pl ayed i t  f or  al l  i t  was 
wor t h i n t he set t l ement  of  t hi s case;  and i t ' s  t he 
same,  you know,  had no act i on even been st ar t ed and he 
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set t l ed f or  t hat  amount .   ERI SA woul d st i l l  have a 
c l ai m back,  and i t ' s  c l ear  her e t hat  we have t he 
t est i mony of  t he ver y per son hi msel f  l i nki ng i t  t o 
t hose ver y expenses.  

¶30 St ef f ens appeal ed.   I n an unpubl i shed opi ni on,  t he 

cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  or der .   St ef f ens 

v.  Bl ueCr oss Bl ueShi el d of  I l l . ,  No.  2009AP1558,  unpubl i shed 

sl i p op.  ( Wi s.  Ct .  App.  Aug.  3,  2010) .   Fi r st ,  wi t h r egar d t o 

j udi c i al  est oppel ,  t he cour t  concl uded t hat ,  whi l e t her e was no 

quest i on t hat  St ef f ens t ook i nconsi st ent  posi t i ons,  t he t hi r d 

el ement  of  j udi c i al  est oppel  had not  been met  because St ef f ens 

had " never  convi nced any cour t  t o adopt  hi s posi t i on t hat  t he 

sur ger y was r el at ed t o t he acci dent . "   I d. ,  ¶9.   The cour t  not ed 

t hat  no Wi sconsi n cour t  has ever  const r ued a posi t i on t aken at  

set t l ement  as sat i sf y i ng t he t hi r d el ement .   I d. ,  ¶10.  

¶31 The cour t  of  appeal s al so hel d t hat  Bl ueCr oss must  

pr ove t hat  t he sur ger y- necessi t at i ng i nj ur i es wer e r el at ed t o 

t he acci dent .   I d. ,  ¶¶11- 15.   The cour t  acknowl edged t hat  i t  

owed subst ant i al  def er ence t o Bl ueCr oss' s i nt er pr et at i on.   I d. ,  

¶15.   Nonet hel ess,  t he cour t  concl uded t hat  not hi ng i n t he Pl an 

aut hor i zed r ei mbur sement  f or  benef i t s Bl ueCr oss pai d t hat  wer e 

not  r el at ed t o t he acci dent .   I d.   Ther ef or e,  t he cour t  r ever sed 

and r emanded t he decl ar at or y j udgment  t o gi ve Bl ueCr oss an 

oppor t uni t y t o pr ove t hat  i t  i s  ent i t l ed t o r ei mbur sement .   I d. ,  

¶16.  

¶32 We gr ant ed r ev i ew and now r ever se t he cour t  of  

appeal s.  
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I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶33 We r evi ew t he cour t  of  appeal s deci s i on r egar di ng t he 

Pl an admi ni st r at or ' s i nt er pr et at i on of  r i ght s and obl i gat i ons 

under  Bl ueCr oss' s ERI SA pl an document s.   I n t ur n,  our  r evi ew 

encompasses a r evi ew of  t he Pl an admi ni st r at or ' s i nt er pr et at i on 

and appl i cat i on of  t he Pl an i n r egar d t o whet her  St ef f ens was 

r equi r ed t o r ei mbur se Bl ueCr oss f or  t he cost  of  hi s back 

sur ger y.   Summer s v.  Touchpoi nt  Heal t h Pl an,  I nc. ,  2008 WI  45,  

¶¶16- 17,  309 Wi s.  2d 78,  749 N. W. 2d 182.    

¶34 As di scussed i n- dept h bel ow,  when an ERI SA pl an gi ves 

t he pl an admi ni st r at or  t he di scr et i on t o i nt er pr et  and appl y t he 

pl an,  we r evi ew t he admi ni st r at or ' s deci s i ons under  a 

di scr et i onar y st andar d.   Fi r est one Ti r e & Rubber  Co.  v.  Br uch,  

489 U. S.  101,  111 ( 1989) ;  Summer s,  309 Wi s.  2d 78,  ¶16.   Under  

t he di scr et i onar y st andar d of  r evi ew,  we wi l l  not  r ever se a 

deci s i on of  a pl an admi ni st r at or  unl ess t he deci s i on was not  

r easonabl e.   Fi r est one,  489 U. S.  at  111;  Cut t i ng v.  Jer ome 

Foods,  I nc. ,  993 F. 2d 1293,  1299 ( 7t h Ci r .  1993) .   A pl an 

admi ni st r at or ' s di scr et i onar y deci s i on i s not  r easonabl e i f  i t  

i s  " ar bi t r ar y and capr i c i ous. "   Fi r est one,  489 U. S.  at  114- 15;  

Summer s,  309 Wi s.  2d 78,  ¶16.    

¶35 However ,  whet her  t he pl an at  i ssue gi ves t he 

admi ni st r at or  i nt er pr et i ve di scr et i on,  such t hat  hi s deci s i on 

wi l l  be r evi ewed under  a di scr et i onar y st andar d,  r equi r es us t o 

const r ue t he wr i t t en pl an document s t o det er mi ne t he aut hor i t y  

of  t he pl an admi ni st r at or .   Summer s,  309 Wi s.  2d 78,  ¶16.   
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Revi ew of  a pl an admi ni st r at or ' s deci s i on i s l i mi t ed " t o t he 

r ecor d avai l abl e t o t he pl an admi ni st r at or  at  t he t i me t he 

deci s i on was made. "   Rekowski  v.  Met r o.  Li f e I ns.  Co. ,  417 F.  

Supp.  2d 1040,  1047 ( W. D.  Wi s.  2006)  ( c i t i ng Hess v.  Har t f or d 

Li f e & Acci dent  I ns.  Co. ,  274 F. 3d 456,  462 ( 7t h Ci r .  2001) ;  

Smar t  v.  St at e Far m I ns.  Co. ,  868 F. 2d 929,  936 ( 7t h Ci r .  

1989) ) ;  see al so Br own v.  Ret .  Comm.  of  Br i ggs & St r at t on Ret .  

Pl an,  575 F.  Supp.  1073,  1076 ( E. D.  Wi s.  1983) .   " Def er ent i al  

r evi ew i s accor ded t o t he pl an admi ni st r at or ' s i nt er pr et at i on of  

t he pl an' s t er ms and i t s f act ual  f i ndi ngs. "   Rekowski ,  417 F.  

Supp.  2d at  1047 ( c i t i ng Par amor e v.  Del t a Ai r  Li nes,  I nc. ,  129 

F. 3d 1446,  1450- 51 ( 11t h Ci r .  1997) ) .    

B.   Foundat i onal  Pr i nci pl es 

¶36 Bl ueCr oss cl ai ms i t  i s  ent i t l ed t o r ei mbur sement  f or  

expenses pai d f or  St ef f ens'  back sur ger y under  t he Pl an' s r i ght  

of  subr ogat i on.   Subr ogat i on i s " [ t ] he subst i t ut i on of  one par t y 

f or  anot her  whose debt  t he par t y pays,  ent i t l i ng t he payi ng 

par t y t o r i ght s,  r emedi es,  or  secur i t i es t hat  woul d ot her wi se 

bel ong t o t he debt or . "   Bl ack' s Law Di ct i onar y 1563- 64 ( 9t h ed.  

2009) .    

¶37 Ther e ar e t hr ee basi c t ypes of  subr ogat i on:   ( 1)  

cont r act ual  subr ogat i on,  Mi l l er s Nat i onal  I nsur ance Co.  v.  Ci t y  

of  Mi l waukee,  184 Wi s.  2d 155,  167,  516 N. W. 2d 376 ( 1994) ;  ( 2)  

st at ut or y subr ogat i on,  El l swor t h v.  Schel br ock,  2000 WI  63,  ¶19,  

235 Wi s.  2d 678,  611 N. W. 2d 764;  and ( 3)  equi t abl e subr ogat i on,  

Ber na- Mor k v.  Jones,  174 Wi s.  2d 645,  652- 53,  498 N. W. 2d 221 

( 1993) .   We al so not e t hat  i t  has been opi ned t hat  al l  
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subr ogat i on " r i ght s ar e gover ned by equi t abl e pr i nci pl es"  t o 

some degr ee.   Russel l  M.  War e,  The Law of  Damages i n Wi sconsi n,  

§ 32. 6,  p.  6 ( 5t h ed.  2010) .   The ERI SA case bef or e us i nvol ves 

a speci es of  cont r act ual  subr ogat i on because Bl ueCr oss' s r i ght  

of  subr ogat i on ar i ses under  t he Pl an document s.    

¶38 Al l  par t i es agr ee t hat  t he Pl an i s gover ned by ERI SA.   

ERI SA was enact ed,  i n par t ,  t o set  f or t h " mi ni mum st andar ds 

.  .  .  assur i ng t he equi t abl e char act er  of  [ empl oyee benef i t ]  

pl ans and t hei r  f i nanci al  soundness. "   29 U. S. C.  § 1001( a)  

( 2008) . 14  I n ot her  wor ds,  " Congr ess enact ed ERI SA t o ensur e t hat  

empl oyees woul d r ecei ve t he [ cont r act ual l y def i ned]  benef i t s 

t hey had ear ned. "   Conkr i ght  v.  Fr ommer t ,  556 U. S.  __,  130 

S.  Ct .  1640,  1648 ( 2010) ;  Fi r est one,  489 U. S.  at  113.    

¶39 ERI SA appl i es t o " any pl an,  f und,  or  pr ogr am whi ch was 

her et of or e or  i s her eaf t er  est abl i shed or  mai nt ai ned by an 

empl oyer  or  by an empl oyee or gani zat i on"  f or  t he pur pose of  

pr ovi di ng par t i c i pant s speci f i ed benef i t s. 15  29 U. S. C.  

§ 1002( 1) .   However ,  ERI SA does not  " r equi r e empl oyer s t o 

est abl i sh benef i t  pl ans i n t he f i r st  pl ace. "   Conkr i ght ,  130 

S.  Ct .  at  1648.    

                                                 
14 Al l  r ef er ences t o t he Uni t ed St at es Code ar e t o t he 2008 

ver si on unl ess ot her wi se not ed.  

15 Those benef i t s i ncl ude:   " medi cal ,  sur gi cal ,  or  hospi t al  
car e or  benef i t s,  or  benef i t s i n t he event  of  s i ckness,  
acci dent ,  di sabi l i t y ,  deat h or  unempl oyment ,  or  vacat i on 
benef i t s,  appr ent i ceshi p or  ot her  t r ai ni ng pr ogr ams,  or  day car e 
cent er s,  schol ar shi p f unds,  or  pr epai d l egal  ser vi ces. "   29 
U. S. C.  § 1002( 1) ( A) .     
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¶40 Ther ef or e,  ERI SA st r i ves t o ensur e t he equi t abl e 

enf or cement  of  empl oyees'  r i ght s under  empl oyee benef i t  pl ans 

whi l e,  at  t he same t i me,  encour agi ng empl oyer s t o cr eat e such 

pl ans.   As t he Supr eme Cour t  r ecent l y expl ai ned:  

ERI SA r epr esent s a car ef ul  bal anci ng bet ween ensur i ng 
f ai r  and pr ompt  enf or cement  of  r i ght s under  a pl an and 
t he encour agement  of  t he cr eat i on of  such pl ans.   
Congr ess sought  t o cr eat e a syst em t hat  i s not  so 
compl ex t hat  admi ni st r at i ve cost s,  or  l i t i gat i on 
expenses,  undul y di scour age empl oyer s f r om of f er i ng 
ERI SA pl ans i n t he f i r st  pl ace.   ERI SA i nduces 
empl oyer s t o of f er  benef i t s by assur i ng a pr edi ct abl e 
set  of  l i abi l i t i es,  under  uni f or m st andar ds of  pr i mar y 
conduct  and a uni f or m r egi me of  ul t i mat e r emedi al  
or der s and awar ds when a v i ol at i on has occur r ed.     

I d.  at  1649 ( i nt er nal  quot at i ons,  br acket s and ci t at i ons 

omi t t ed) .   See al so Var i t y Cor p.  v.  Howe,  516 U. S.  489,  497 

( 1996)  ( descr i bi ng t he compet i ng congr essi onal  goal s of  ERI SA as 

t he " desi r e t o of f er  empl oyees enhanced pr ot ect i on f or  t hei r  

benef i t s,  on t he one hand,  and,  on t he ot her ,  i t s  desi r e not  t o 

cr eat e a syst em t hat  i s so compl ex t hat  admi ni st r at i ve cost s,  or  

l i t i gat i on expenses,  undul y di scour age empl oyer s f r om of f er i ng 

wel f ar e benef i t  pl ans i n t he f i r st  pl ace" ) .   

¶41 ERI SA commands t hat  a pl an " speci f y t he basi s on whi ch 

payment s ar e made t o and f r om t he pl an, "  29 U. S. C.  § 1102( b) ( 4) ,  

and t hat  t he pl an' s f i duci ar y " di schar ge hi s dut i es wi t h r espect  

t o a pl an .  .  .  i n accor dance wi t h t he document s and i nst r ument s 

gover ni ng t he pl an. "   29 U. S. C.  § 1104( a) ( 1) ( D) .    

¶42 Under  al l  ERI SA pl ans,  a pl an f i duci ar y,  of t en t er med 

t he pl an admi ni st r at or ,  det er mi nes whet her  par t i c i pant s ar e 

el i gi bl e f or  r equest ed benef i t s.   Di az v.  Pr udent i al  I ns.  Co.  of  
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Am. ,  424 F. 3d 635,  637 ( 7t h Ci r .  2005) .   No pr ovi s i on of  ERI SA 

set s f or t h t he appr opr i at e st andar d a cour t  shoul d empl oy when 

r evi ewi ng a pl an admi ni st r at or ' s benef i t  det er mi nat i ons,  

Fi r est one,  489 U. S.  at  108- 09,  or  det er mi nat i ons r egar di ng t he 

enf or cement  of  pl an t er ms.   Ronal d J.  Cooke,  ERI SA Pr act i ce and 

Pr ocedur e § 8: 14,  at  8- 104 ( 2d ed.  2010)  [ her ei naf t er  " Cooke,  

ERI SA Pr act i ce" ] .   However ,  t he Supr eme Cour t  di d so i n 

Fi r est one. 16   

¶43 I n Fi r est one,  when pr esent ed t he quest i on of  what  

st andar d cour t s shoul d empl oy when r evi ewi ng an admi ni st r at or ' s  

benef i t  det er mi nat i ons,  t he Cour t  r ef used t o adopt  a uni f or m 

st andar d of  r evi ew t o be appl i ed i n al l  ERI SA cases.   I nst ead,  

t he Cour t  concl uded t hat  t he l anguage of  t he pl an i t sel f  shoul d 

gover n t he st andar d of  r evi ew,  t her eby al l owi ng par t i es t o 

bar gai n f or  t he appl i cabl e st andar d.   I n i nst ances when a pl an 

does not  speci f y a st andar d,  however ,  t he Cour t  hel d t hat  cour t s 

shoul d r evi ew t he admi ni st r at or ' s det er mi nat i on under  a de novo 

st andar d.   I n par t i cul ar ,  t he Cour t  hel d t hat  " a deni al  of  

benef i t s chal l enged under  [ 29 U. S. C. ]  § 1132( a) ( 1) ( B)  i s t o be 

r evi ewed under  a de novo st andar d unl ess t he benef i t  pl an gi ves 

t he admi ni st r at or  or  f i duci ar y di scr et i onar y aut hor i t y t o 

                                                 
16 Pr onouncement s of  t he Uni t ed St at es Supr eme Cour t  on 

f eder al  l aw bi nd t hi s cour t .   St at e v.  Webst er ,  114 Wi s.  2d 418,  
426 n. 4,  338 N. W. 2d 474 ( 1983) .   Mor eover ,  we l ook t o ot her  
appl i cabl e f eder al  case l aw i n r evi ewi ng act i ons of  ERI SA pl an 
admi ni st r at or s.   Evans v.  W. E. A.  I ns.  Tr ust ,  122 Wi s.  2d 1,  14,  
361 N. W. 2d 630 ( 1985) .   See al so Schul t z v.  NEPCO Emps.  Mut .  
Benef i t  Ass' n,  I nc. ,  190 Wi s.  2d 742,  746 n. 5,  528 N. W. 2d 441 
( Ct .  App.  1994) .        
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det er mi ne el i gi bi l i t y  f or  benef i t s or  t o const r ue t he t er ms of  

t he pl an. " 17  Fi r est one,  489 U. S.  at  115.    

¶44 Not abl y,  Fi r est one expl i c i t l y  l i mi t ed i t s di scussi on 

and hol di ng t o act i ons chal l engi ng t he deni al  of  benef i t s under  

29 U. S. C.  § 1132( a) ( 1) ( B) . 18  I d.  at  108.   However ,  we ar e not  

f aced wi t h an act i on br ought  by a pl an par t i c i pant  chal l engi ng 

t he deni al  of  benef i t s under  § 1132( a) ( 1) ( B) .   Rat her ,  t hi s i s 

an act i on br ought  by t he Pl an admi ni st r at or  under  

§ 1132( a) ( 3) ( B) 19 t o enf or ce t he subr ogat i on t er ms of  t he Pl an.   

See Mank ex r el .  Hannaf or d Heal t h Pl an v.  Gr een,  297 F.  Supp.  2d 

297,  301 ( D.  Me.  2003) .    

¶45 The Sevent h Ci r cui t  and Wi sconsi n cour t s appl y t he 

Fi r est one t est  when deci di ng t he appr opr i at e l evel  of  r evi ew of  

a pl an admi ni st r at or ' s i nt er pr et at i on and appl i cat i on of  an 

                                                 
17 The Fi r est one st andar d of  r ev i ew appl i es even i f  t he 

admi ni st r at or  i s oper at i ng under  a conf l i c t  of  i nt er est .   Met r o.  
Li f e I ns.  Co.  v.  Gl enn,  554 U. S.  105,  115 ( 2008) .   When 
consi der i ng t he l awf ul ness of  an admi ni st r at or ' s det er mi nat i on,  
a r evi ewi ng cour t ,  however ,  shoul d consi der  t he conf l i c t  as one 
f act or  i n t he anal ysi s.   I d.  at  117.   

18 Pur suant  t o 29 U. S. C.  § 1132( a) ( 1) ( B) :   " A c i v i l  act i on 
may be br ought ——( 1)  by a par t i c i pant  or  benef i c i ar y .  .  .  ( B)  t o 
r ecover  benef i t s due t o hi m under  t he t er ms of  hi s pl an,  t o 
enf or ce hi s r i ght s under  t he t er ms of  t he pl an,  or  t o c l ar i f y 
hi s r i ght s t o f ut ur e benef i t s under  t he t er ms of  t he pl an. "  

19 Pur suant  t o 29 U. S. C.  § 1132( a) ( 3) :   " A c i v i l  act i on may 
be br ought  .  .  .  ( 3)  by a par t i c i pant ,  benef i c i ar y,  or  f i duci ar y 
( A)  t o enj oi n any act  or  pr act i ce whi ch v i ol at es any pr ovi s i on 
of  t hi s subchapt er  or  t he t er ms of  t he pl an,  or  ( B)  t o obt ai n 
ot her  appr opr i at e equi t abl e r el i ef  ( i )  t o r edr ess such 
vi ol at i ons or  ( i i )  t o enf or ce any pr ovi s i ons of  t hi s subchapt er  
or  t he t er ms of  t he pl an. "  



No.   2009AP1558   

 

21 
 

ERI SA pl an' s subr ogat i on c l ause.   See Cut t i ng,  993 F. 2d at  1296;  

Schul t z v.  NEPCO Emps.  Mut .  Benef i t  Ass' n,  I nc. ,  190 Wi s.  2d 

742,  747- 48 & n. 6,  528 N. W. 2d 441 ( Ct .  App.  1994) .   

¶46 Under  Fi r est one,  det er mi ni ng t he appr opr i at e st andar d 

of  r evi ew f or  t he admi ni st r at or ' s subr ogat i on det er mi nat i on t hat  

i s at  i ssue her e i s " a mat t er  of  cont r act . "   Wi l l i ams v.  

I nt er publ i c Sever ance Pay Pl an,  523 F. 3d 819,  821 ( 7t h Ci r .  

2008) .   Fi r est one pr escr i bes t hat  " [ b] y usi ng par t i cul ar  

l anguage,  t he pl an' s sponsor s can r equi r e def er ent i al  r evi ew. "   

I d.   As such,  t he Fi r est one t est  i s  consi st ent  wi t h cont r act  

l aw.  Under  cont r act  l aw,  cont r act i ng par t i es ar e ent i t l ed t o 

r ecei ve t he benef i t s of  t hei r  bar gai n.   Daanen & Janssen,  I nc.  

v.  Cedar api ds,  I nc. ,  216 Wi s.  2d 395,  404,  573 N. W. 2d 842 

( 1998) .   " [ T] he best  i ndi cat i on of  t he par t i es '  i nt ent  i s t he 

l anguage of  t he cont r act  i t sel f . "   Town Bank v.  Ci t y Real  Est at e 

Dev. ,  LLC,  2010 WI  134,  ¶33,  330 Wi s.  2d 340,  793 N. W. 2d 476.   

Ther ef or e,  when enf or ci ng an unambi guous cont r act ,  t he cour t  

l ooks t o t he cont r act  t er ms,  and i t  i s  t hose t er ms t hat  ar e 

enf or ced.   See Mackenzi e v.  Mi l l er  Br ewi ng Co. ,  2001 WI  23,  ¶28,  

241 Wi s.  2d 700,  623 N. W. 2d 739.  

¶47 Al l owi ng par t i es t o bar gai n f or  t he amount  of  

def er ence gi ven t o t he pl an admi ni st r at or  i s  al so consi st ent  

wi t h t he pol i c i es under l y i ng ERI SA.   As af or ement i oned,  one of  

ERI SA' s pr i mar y goal s i s t o encour age empl oyer s t o of f er  benef i t  

pl ans t o t hei r  empl oyees.   Conkr i ght ,  130 S.  Ct .  at  1649.   I n 

or der  t o encour age empl oyer s t o adopt  t hese pl ans,  Congr ess 

sought  t o cr eat e a syst em t hat  i s st r ai ght f or war d,  t her eby 
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mi ni mi zi ng admi ni st r at i ve and l i t i gat i on expenses.   Var i t y,  516 

U. S.  at  497.   Af f or di ng empl oyer s t he abi l i t y  t o bar gai n f or  a 

def er ent i al  st andar d gi ves t hem t he abi l i t y  t o mi ni mi ze t hese 

expenses.   

¶48 A cr i t i cal  quest i on when deci di ng whet her  an ERI SA 

pl an af f or ds di scr et i on t o t he admi ni st r at or  i s not i ce.   Di az,  

424 F. 3d at  637.   " [ P] ar t i c i pant s must  be abl e t o t el l  f r om t he 

pl an' s l anguage whet her  t he pl an i s one t hat  r eser ves di scr et i on 

f or  t he admi ni st r at or . "   I d.   I n ot her  wor ds,  t he l anguage of  

t he pl an gr ant i ng t he pl an admi ni st r at or  di scr et i on must  be 

cl ear .   Cooke,  ERI SA Pr act i ce § 8: 14,  at  8- 113.    

¶49 Ther e ar e no " magi c wor ds"  r equi r ed i n or der  t o af f or d 

t he admi ni st r at or  di scr et i on.   Her zber ger  v.  St andar d I ns.  Co. ,  

205 F. 3d 327,  331 ( 7t h Ci r .  2000) .   However ,  a pl an' s pr ovi s i on 

st at i ng t hat  t he pl an admi ni st r at or  has t he aut hor i t y t o make 

el i gi bi l i t y  det er mi nat i ons i s i nsuf f i c i ent  t o put  t he 

par t i c i pant  on not i ce t hat  t he admi ni st r at or ' s deci s i ons wi l l  be 

r evi ewed under  a di scr et i onar y st andar d.   Di az,  424 F. 3d at  637.   

A pl an' s r equi r ement  t hat  an appl i cant  submi t  " sat i sf act or y 

pr oof  of  ent i t l ement "  al so i s not  suf f i c i ent  not i ce.   I d.   By 

cont r ast ,  not i ce i s suf f i c i ent  when a pl an gi ves t he pl an 

admi ni st r at or  t he " sol e di scr et i on"  t o i nt er pr et  t he t er ms of  

t he pl an.   Cut t i ng,  993 F. 2d at  1295- 96.   I n such a case,  an 
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admi ni st r at or ' s deci s i ons ar e r evi ewed under  t he di scr et i onar y 

ar bi t r ar y and capr i c i ous st andar d. 20  I d.    

¶50 When a pl an gi ves t he pl an admi ni st r at or  di scr et i on t o 

i nt er pr et  t he t er ms of  t he pl an,  a r evi ewi ng cour t  wi l l  not  

r ever se t he pl an admi ni st r at or ' s  i nt er pr et at i on unl ess i t  i s  not  

r easonabl e.   See Fi r est one,  489 U. S.  at  111.   A pl an 

admi ni st r at or ' s i nt er pr et at i on of  t he pl an i s not  r easonabl e i f  

t he i nt er pr et at i on i s " ar bi t r ar y  and capr i c i ous i n l i ght  of  t he 

l anguage of  t he Pl an. "   Evans v.  W. E. A.  I ns.  Tr ust ,  122 Wi s.  2d 

1,  14,  361 N. W. 2d 630 ( 1985)  ( quot i ng War dl e v.  Cent .  St at es,  

Se.  & Sw.  Ar eas Pensi on Fund,  627 F. 2d 820,  823- 24 ( 7t h Ci r .  

1980)  ( abr ogat ed on ot her  gr ounds by Fi r est one,  489 U. S.  101) ) ;  

see al so Summer s,  309 Wi s.  2d 78,  ¶16.   Bot h t he pl an 

admi ni st r at or ' s i nt er pr et at i on of  a pl an' s t er ms and t he pl an 

admi ni st r at or ' s f act ual  f i ndi ngs ar e r evi ewed under  t hi s 

di scr et i onar y st andar d.   Rekowski ,  417 F.  Supp.  2d at  1047.   

St at ed anot her  way,  a r evi ewi ng cour t  wi l l  not  r ever se a pl an 

admi ni st r at or ' s deci s i on unl ess i t  i s  " downr i ght  unr easonabl e. "   

Rui z v.  Cont ' l  Cas.  Co. ,  400 F. 3d 986,  991 ( 7t h Ci r .  2005)  

( i nt er nal  quot at i on mar ks omi t t ed) .  

                                                 
20 The Sevent h Ci r cui t  has al so suggest ed t hat  empl oyer s use 

t he f ol l owi ng " saf e har bor "  l anguage i f  t hey want  t o be sur e 
t hei r  pl an gi ves adequat e not i ce t hat  a di scr et i onar y st andar d 
wi l l  be appl i ed:   " ' Benef i t s under  t hi s pl an wi l l  be pai d onl y  
i f  t he pl an admi ni st r at or  deci des i n hi s di scr et i on t hat  t he 
appl i cant  i s ent i t l ed t o t hem. ' "   Her zber ger  v.  St andar d I ns.  
Co. ,  205 F. 3d 327,  331 ( 7t h Ci r .  2000)  ( i nt er nal  quot at i on mar ks 
omi t t ed) .    
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¶51 Revi ew of  a pl an admi ni st r at or ' s deci s i on i s l i mi t ed 

" t o t he r ecor d avai l abl e t o t he pl an admi ni st r at or  at  t he t i me 

t he deci s i on was made. "   Rekowski ,  417 F.  Supp.  2d at  1047 

( c i t i ng numer ous Sevent h Ci r cui t  cases) .   See al so Cooke,  ERI SA 

Pr act i ce § 8: 14,  at  8- 121 ( expl ai ni ng t hat  t hi s l i mi t at i on i s 

t he gener al  r ul e) .   

¶52 Subr ogat i on c l auses i n ERI SA pl ans t r ump t he Wi sconsi n 

make- whol e doct r i ne. 21  Cut t i ng,  993 F. 2d at  1298- 99 ( Under  

ERI SA,  " t he make- whol e r ul e i s j ust  a pr i nci pl e of  

i nt er pr et at i on,  i t  can be over r i dden by c l ear  l anguage i n t he 

pl an. " ) ;  see al so  Ruckel  v.  Gassner ,  2002 WI  67,  ¶42 n. 7,  253 

Wi s.  2d 280,  646 N. W. 2d 11;  Newpor t  News Shi pbui l di ng Co.  v.  

T. H. E.  I ns.  Co. ,  187 Wi s.  2d 364,  371- 72,  523 N. W. 2d 270 ( Ct .  

App.  1994) .   Thi s,  t oo,  i s  i n l i ne wi t h t he goal  of  ERI SA t o 

encour age empl oyer s t o adopt  benef i t  pl ans and t he pr i nci pl e of  

cont r act  l aw t hat  par t i es ar e ent i t l ed t o t he benef i t s of  t hei r  

bar gai n.   As one cour t  has expl ai ned:  

[ G] i ven t hat  an empl oyer  i s f r ee t o r ef use t o pr ovi de 
a heal t h benef i t  pl an i n t he f i r st  pl ace,  i t  i s  
uncl ear  why,  i f  t he empl oyer  does pr ovi de such a pl an,  
i t  may not  condi t i on benef i t s on t he agr eement  of  t he 

                                                 
21 Wi sconsi n has adopt ed t he make- whol e doct r i ne.   An 

i nj ur ed par t y i s not  made whol e unt i l  " t her e has been f ul l  
compensat i on f or  al l  t he damage el ement s of  t he ent i r e cause of  
act i on. "   Ri mes v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  106 Wi s.  2d 
263,  275,  316 N. W. 2d 348 ( 1982) .   The made- whol e doct r i ne 
pr ovi des t hat  " onl y wher e an i nj ur ed par t y has r ecei ved an awar d 
by j udgment  or  ot her wi se whi ch pays al l  of  hi s el ement s of  
damages,  i ncl udi ng t hose f or  whi ch he has al r eady been 
i ndemni f i ed by an i nsur er ,  i s  t her e any occasi on f or  
subr ogat i on. "   I d.    
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member s t o r ei mbur se t he pl an f r om payment s r ecei ved 
f r om ot her  par t i es r esponsi bl e f or  t he i nj ur y.   Havi ng 
accept ed benef i t s under  a pl an t hat  expr essl y r equi r ed 
r ei mbur sement  f r om money r ecei ved f r om r esponsi bl e 
t hi r d par t i es,  r egar dl ess of  t he amount  r ecei ved,  i t  
does not  seem i nequi t abl e t hat  pl ai nt i f f  f ul f i l l  her  
obl i gat i on under  t he pl an.  

For sl i ng v.  J. J.  Kel l er  & Assocs. ,  I nc. ,  241 F.  Supp.  2d 915,  

920 ( E. D.  Wi s.  2003) .   

C.   Appl i cat i on 

¶53 We now appl y t he pr i nci pl es set  f or t h above t o t he 

f act s and ci r cumst ances of  t hi s case.   The subr ogat i on c l ause i n 

t he Pl an unambi guousl y di savows t he make- whol e doct r i ne and 

asser t s Bl ueCr oss' s r i ght  of  f i r st  pr i or i t y.   I t  st at es:   

The Pl an' s r i ght  t o r educt i on,  r ei mbur sement  and 
subr ogat i on wi l l  not  be r educed even i f  t he r ecover y 
does not  f ul l y  compensat e you or  your  dependent s,  or  
you or  your  dependent s wer e not  made whol e,  f or  al l  
l osses sust ai ned or  al l eged,  or  t he r ecover y i s not  
descr i bed as bei ng r el at ed t o medi cal  cost s.  .  .  .   
Any so- cal l ed " make- whol e"  or  " f ul l - compensat i on"  r ul e 
or  doct r i ne i s her eby expl i c i t l y  r ej ect ed and 
di savowed.    

Under  ERI SA j ur i spr udence,  t hi s c l ear  l anguage asser t i ng a r i ght  

of  f i r st - pr i or i t y t r umps t he make- whol e doct r i ne.   Cut t i ng,  993 

F. 2d at  1298- 99.   Ther ef or e,  as St ef f ens has r i ght f ul l y  

conceded,  t he make- whol e doct r i ne has no appl i cat i on her e.  

¶54 The subr ogat i on c l ause i n t he Pl an unambi guousl y gi ves 

t he Pl an admi ni s t r at or  di scr et i on t o make subr ogat i on deci s i ons.   

I t  st at es:   " The Pl an/ Pl an Admi ni st r at or  has sol e di scr et i on t o 

i nt er pr et  t he t er ms of  t hi s pr ov i s i on i n i t s ent i r et y. "   When an 

ERI SA pl an st at es t hat  t he admi ni st r at or  has " sol e di scr et i on"  

t o i nt er pr et  t he pl an,  t he admi ni st r at or ' s deci s i on i s r evi ewed 
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under  t he di scr et i onar y st andar d est abl i shed i n Fi r est one.   

Summer s,  309 Wi s.  2d 78,  ¶16;  Cut t i ng,  993 F. 2d at  1295- 97.   

Ther ef or e,  under  t he Pl an,  we wi l l  over t ur n t he Pl an 

admi ni st r at or ' s deci s i on onl y i f  i t  was ar bi t r ar y and 

capr i c i ous.   Summer s,  309 Wi s.  2d 78,  ¶16.      

¶55 Havi ng concl uded t hat  t he make- whol e doct r i ne does not  

appl y t o St ef f ens'  c l ai m,  and t hat  t he Pl an admi ni st r at or ' s 

det er mi nat i ons under  t he subr ogat i on c l ause ar e r evi ewed under  a 

di scr et i onar y st andar d,  we move t o t he mai n i ssue pr esent ed:   

whet her  t he Pl an admi ni st r at or ' s  det er mi nat i on was ar bi t r ar y and 

capr i c i ous.   The Pl an admi ni st r at or  det er mi ned t hat  t he sur ger y 

expenses wer e " expenses i ncur r ed as t he r esul t  of ,  or  t hat  ar ose 

out  of ,  an acci dent "  f or  whi ch anot her  par t y " may be l i abl e, "  

t her eby ent i t l i ng Bl ueCr oss t o r ei mbur sement . 22 

                                                 
22 St ef f ens,  er r oneousl y,  ar gues t hat  Bl ueCr oss must  pr ove 

causat i on,  namel y,  t hat  t he acci dent  caused t he sur ger y-
necessi t at i ng i nj ur i es.   St ef f ens gr ounds t hi s ar gument  i n t he 
l aw of  negl i gence under  whi ch causat i on i s an el ement .   However ,  
t he subr ogat i on i ssue her e ar i ses under  cont r act  l aw,  not  t or t  
l aw.   See Her zber ger ,  205 F. 3d at  330 ( " An ERI SA pl an i s a 
cont r act . " ) .   Ther ef or e,  we l ook t o t he t er ms of  t he cont r act ,  
i . e. ,  t he t er ms of  t he Pl an.   Pur suant  t o t he t er ms,  t he 
quest i on i s whet her  t he admi ni st r at or ' s det er mi nat i on t hat  t he 
sur ger y- necessi t at i ng i nj ur i es ar ose f r om t he acci dent  was 
ar bi t r ar y and capr i c i ous,  not  whet her  Bl ueCr oss must  pr ove t he 
acci dent  caused t he i nj ur i es.  
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¶56 Under  t he f act s and ci r cumst ances pr esent ed,  we 

concl ude t hat  t he Pl an admi ni st r at or ' s det er mi nat i on was not  

ar bi t r ar y and capr i c i ous.   Under  t he Pl an,  Bl ueCr oss has a 

subr ogat i on r i ght  f or :   

any benef i t s payabl e under  t he Pl an t o you or  your  
dependent s [ t hat ]  wer e f or  expenses i ncur r ed as t he 
r esul t  of ,  or  t hat  ar ose out  of ,  an acci dent  or  ot her  
s i t uat i on such t hat  ot her  par t y or  par t i es,  may be 
l i abl e f or  t he payment  of  expenses and you 
subsequent l y obt ai n a set t l ement  f r om or  a j udgment  
agai nst  such ot her  par t y or  par t i es.   

Ther ef or e,  Bl ueCr oss has a r i ght  t o be r ei mbur sed f or  t he 

sur ger y expenses i f  t he Pl an admi ni st r at or  det er mi ned t hat  t he 

sur ger y expenses i ncur r ed as a r esul t  of  or  ar ose out  of  t he 

2005 acci dent  f or  whi ch Di shno may be l i abl e,  and hi s 

det er mi nat i on i s not  ar bi t r ar y and capr i c i ous.   I d. ,  ¶16.   

St at ed ot her wi se,  we det er mi ne whet her  t he Pl an admi ni st r at or ' s  

i nt er pr et at i on of  t he t er ms of  t he Pl an under  t he f act s and 

                                                                                                                                                             
An exampl e pr ovi ded by St ef f ens i l l ust r at es hi s er r or  i n 

gr oundi ng hi s ar gument  i n t or t  l aw.   I n an at t empt  t o ar gue t hat  
Bl ueCr oss must  pr ove causat i on,  he cont ends:   " For  i nst ance,  i f  
an i nsur ed i nj ur es hi s ar m i n a car  acci dent  and subsequent l y 
has an unr el at ed sur ger y on hi s  t oe,  t he i nsur er  woul d be abl e 
t o t ake money out  of  a set t l ement  r egar di ng t he ar m f or  bi l l s 
t he i nsur er  pai d on t he t oe sur ger y,  i f  not  r equi r ed t o pr ove 
causat i on. "   Under  t he l aw set  out  above,  and assumi ng t he pl an 
i n t hi s exampl e i s i dent i cal  t o Bl ueCr oss' s Pl an,  t hi s exampl e 
r eaches an er r oneous concl usi on.   Under  t he Pl an,  t he i nsur er  
woul d not  be capabl e of  r ei mbur sement  f r om t he set t l ement  money 
unl ess t he Pl an admi ni st r at or  r easonabl y det er mi ned t hat  t he t oe 
sur ger y ar ose f r om t he car  acci dent .   Such a det er mi nat i on woul d 
be ar bi t r ar y and capr i c i ous s i nce t he exampl e expl i c i t l y  st at es 
t hat  t he t wo event s wer e unr el at ed.   
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c i r cumst ances her ei n pr esent ed i s r easonabl e.   Fi r est one,  489 

U. S.  at  111.  

¶57 St ef f ens'  amended compl ai nt  al l eged t hat  he suf f er ed 

i nj ur i es due t o t he negl i gence of  Di shno and t hat  t hose i nj ur i es 

caused hi m t o i ncur  " s i gni f i cant  expenses f or  t he car e and 

t r eat ment  of  hi s i nj ur i es. "   As evi denced by t he count er cl ai m 

and cr oss- cl ai m t hat  Bl ueCr oss f i l ed on Mar ch 17,  2008,  t he Pl an 

admi ni st r at or  di d det er mi ne t hat  t he sur ger y expenses wer e 

i ncur r ed as a r esul t  of  or  ar ose out  of  t he acci dent  and t hat  

Di shno may be l i abl e f or  t hem.   I n t he cr oss- cl ai m,  Bl ueCr oss 

asser t ed t hat  i t  had pai d $67, 477. 57 i n medi cal  bi l l s  " on behal f  

of  John R.  St ef f ens f or  t r eat ment  of  i nj ur i es suf f er ed i n t he 

acci dent  of  June 29,  2005. "   Mor eover ,  at t ached t o t he cr oss-
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c l ai m was a " Medi cal  I t emi zat i on Repor t "  t hat  l i s t ed t he cost  of  

t he May 22,  2007 sur ger y. 23  

                                                 
23 The di ssent  makes an i ssue of  t he l ack of  a f or mal  and 

wr i t t en deci s i on by t he Pl an admi ni st r at or .   Di ssent ,  ¶¶74- 80.   
Because t he r ecor d does not  cont ai n a wr i t t en deci s i on wi t h an 
expl anat i on f or  " how and why t he pl an admi ni st r at or  made t he 
deci s i on about  subr ogat i on, "  i d. ,  ¶74,  t he di ssent  ar gues t hat  
we cannot  eval uat e t he r easonabl eness of  t he admi ni st r at or ' s 
det er mi nat i on t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose out  
of  t he acci dent  and t hat  Bl ueCr oss i s ent i t l ed t o subr ogat i on.   
I d. ,  ¶¶74- 80.   Whi l e t aki ng i ssue wi t h t he l ack of  such a 
deci s i on i n t he r ecor d,  t he di ssent  acknowl edges t hat  f or mal ,  
wr i t t en deci s i ons ar e not  s t at ut or i l y  r equi r ed when an 
admi ni st r at or  i nt er pr et s a pl an f or  t he pur pose of  i nvoki ng t he 
pl an' s subr ogat i on r i ght s.   I d. ,  ¶80 n. 1.   Never t hel ess,  t he 
di ssent  summar i l y concl udes t hat  pl an admi ni st r at or s shoul d meet  
not i ce r equi r ement s s i mi l ar  t o t hose set  f or t h i n 29 U. S. C.  
§ 1133,  whi ch appl y when an admi ni st r at or  deni es a pl an 
par t i c i pant  benef i t s.   I d.   Chapt er  29 U. S. C.  § 1133 r equi r es 
t he pl an t o " pr ovi de adequat e not i ce i n wr i t i ng t o any 
par t i c i pant  or  benef i c i ar y whose cl ai m f or  benef i t s under  t he 
pl an has been deni ed,  set t i ng f or t h t he speci f i c  r easons f or  
such deni al . "    

The f act s of  t hi s case,  however ,  hi ghl i ght  one pot ent i al  
r eason Congr ess may have chosen t o r equi r e not i ce r equi r ement s 
i n benef i t s deni al  cases,  and not  i n subr ogat i on cases.   Namel y,  
i t  i s  pr obabl e t hat  i n many cases wher e subr ogat i on becomes t he 
i ssue,  t he i nsur ed and admi ni s t r at or  agr ee t hat  t he i nj ur i es 
ar ose out  of  t he acci dent ,  as occur r ed pr e- set t l ement  her e.   
Requi r i ng a f or mal ,  wr i t t en deci s i on i n cases wher e al l  par t i es 
t o t he benef i t s cont r act  agr ee woul d be i nef f i c i ent .   Mor eover ,  
unl i ke a benef i t s deni al  s i t uat i on,  when an admi ni st r at or  
i nvokes a pl an' s subr ogat i on r i ght s,  he i s not  aut omat i cal l y 
adver se t o t he par t i c i pant .   That  i s,  t he admi ni st r at or  i s not  
denyi ng t he par t i c i pant  benef i t s under  t he pl an,  but  r at her  has 
al r eady pr ovi ded benef i t s and i s seeki ng payment  f r om a t hi r d 
par t y.   Consequent l y,  whi l e we agr ee wi t h t he di ssent  t hat  i n 
some i nst ances a f or mal  wr i t t en deci s i on woul d be i deal ,  t hat  
of t en wi l l  not  be necessar y when deal i ng wi t h an admi ni st r at or ' s 
i nvocat i on of  a pl an' s r i ght  t o subr ogat i on.   Ther ef or e,  
cont r ar y t o t he di ssent ' s posi t i on,  we r evi ew al l  of  t he 
r el evant  c i r cumst ances pr esent ed when eval uat i ng t he 
r easonabl eness of  t he admi ni st r at or ' s i nt er pr et at i on.    
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¶58 The deci s i on of  t he Pl an admi ni st r at or  t hat  t he 

sur ger y- r el at ed expenses f el l  wi t hi n t he Pl an' s r i ght  of  

subr ogat i on i s eval uat ed based on t he i nf or mat i on t hat  t he Pl an 

admi ni st r at or  had when he made hi s deci s i on.   Rekowski ,  417 F.  

Supp.  2d at  1047.   Gi ven t he f act s and ci r cumst ances of  t hi s 

case,  we cannot  say t he Pl an admi ni st r at or ' s det er mi nat i on was 

ar bi t r ar y and capr i c i ous.   St at ed ot her wi se,  t he Pl an 

admi ni st r at or ' s deci s i on was r easonabl e.  

¶59 The r easonabl eness of  t he Pl an admi ni st r at or ' s 

deci s i on i s suppor t ed by St ef f ens'  own st at ement s pr i or  t o 

Bl ueCr oss' s count er cl ai m and conf i r med by st at ement s and event s  

occur r i ng subsequent  t her et o.   For  exampl e,  i n hi s compl ai nt ,  

St ef f ens aver r ed t hat  he was " sever el y and per manent l y"  i nj ur ed 

                                                                                                                                                             
Her e,  t he cr oss and count er cl ai ms cl ear l y demonst r at e t he 

admi ni st r at or ' s i nt er pr et at i on,  and St ef f ens'  own st at ement s 
suppor t  t he r easonabl eness of  t he i nt er pr et at i on.   The di ssent  
at t empt s t o ar gue t hat  t he cr oss and count er cl ai ms ar e 
i nsuf f i c i ent  t o show t he admi ni st r at or ' s i nt er pr et at i on.   
However ,  t he case t o whi ch t he di ssent  c i t es,  Mar ol t  v.  Al l i ant  
Techsyst ems,  I nc. ,  146 F. 3d 617 ( 8t h Ci r .  1998) ,  pr ovi des no 
suppor t  f or  t he di ssent ' s posi t i on because Mar ol t  i s  a benef i t s  
deni al  case.   I n Mar ol t ,  t he pl an par t i c i pant  was deni ed 
benef i t s she was t ol d she coul d obt ai n by " br i dgi ng"  her  br eak 
i n ser vi ce,  and t her eby i ncr ease her  benef i t s because her  
benef i t s woul d be cal cul at ed based on her  f i r st  st ar t  dat e wi t h 
t he empl oyer ,  not  t he st ar t  dat e f ol l owi ng her  br eak i n ser vi ce.   
Consequent l y,  pur suant  t o 29 U. S. C.  § 1133,  a wr i t t en deci s i on 
denyi ng benef i t s  was st at ut or i l y  r equi r ed.   I n quot i ng Mar ol t ,  
t he di ssent  l eaves out  t hi s di sposi t i ve di f f er ence.   Di ssent ,  
¶82.   The ent i r e quot e f r om Mar ol t ,  of  whi ch t he di ssent  quot es 
onl y a por t i on,  r eads:   " We wi l l  not  per mi t  ERI SA cl ai mant s 
deni ed t he t i mel y and speci f i c  expl anat i on t o whi ch t he l aw 
ent i t l es t hem t o be sandbagged by af t er - t he- f act  pl an 
i nt er pr et at i ons devi sed f or  pur poses of  l i t i gat i on. "   Mar ol t ,  
146 F. 3d at  620 ( emphasi s added)  ( c i t i ng 29 U. S. C.  § 1133) .  
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i n t he acci dent .   Bl ueCr oss t hen al l eged i n i t s cr oss- cl ai m t hat  

i t  had pai d $67, 477. 57 on behal f  of  St ef f ens f or  t he t r eat ment  

of  i nj ur i es suf f er ed i n t he acci dent ,  and l i s t ed t he sur ger y-

r el at ed expenses i n t he at t ached " Medi cal  I t emi zat i on Repor t . "   

St ef f ens di d not  deny Bl ueCr oss' s al l egat i on i n hi s r epl y t o 

Bl ueCr oss' s count er cl ai m.  

¶60 I n hi s r esponses t o i nt er r ogat or i es,  St ef f ens al so 

st at ed t hat  t he sur ger y- r el at ed expenses ar ose out  of  t he 

acci dent .   When asked t o descr i be t he ext ent  of  hi s i nj ur i es 

f r om t he acci dent ,  St ef f ens began,  " I  sust ai ned a back i nj ur y 

t hat  r esul t ed i n l umbosacr al  f usi on sur ger y. "   Under  oat h,  he 

aver r ed t hat  t he acci dent  r esul t ed i n per manent  i nj ur i es and 

t hat  hi s back sur geon woul d t est i f y t o t hi s per manency.   He 

f ur t her  asser t ed t hat  he was ent i t l ed t o $130, 712. 19 i n t ot al  

medi cal  expenses f r om t he acci dent ,  of  whi ch Bl ueCr oss had pai d 

$64, 751. 50.   Not  onl y di d St ef f ens asser t  t he sur ger y-

necessi t at i ng i nj ur i es ar ose f r om t he acci dent ,  he asked t he 

ot her  par t i es t o admi t  as much i n hi s r equest s f or  admi ssi ons.  

¶61 Fur t her mor e,  St ef f ens r epr esent ed t o t he cour t  t hat  

t he sur ger y- necessi t at i ng i nj ur i es ar ose f r om t he acci dent .   I n 

hi s May 2008 schedul i ng conf er ence st at ement ,  St ef f ens 

r ei t er at ed t hat  he was seeki ng t he cost  of  hi s sur ger y.   

St ef f ens al so l i s t ed hi s sur geon,  Dr .  Johnson,  as an exper t  

wi t ness,  f ur t her  i ndi cat i ng t hat  he pl anned t o pr esent  evi dence 
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at  t r i al  t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose out  of  

t he acci dent . 24   

¶62 These pr e- set t l ement  swor n st at ement s and asser t i ons 

undeni abl y show t hat ,  accor di ng t o St ef f ens,  t he sur ger y-

necessi t at i ng i nj ur i es ar ose out  of  t he June 2005 acci dent . 25  As 

t he c i r cui t  cour t  obser ved,  " i t ' s  c l ear  her e t hat  we have t he 

t est i mony of  t he ver y per son hi msel f  l i nki ng [ t he acci dent ]  t o 

t hose [ sur ger y]  expenses. "   I f  St ef f ens hi msel f  consi st ent l y 

aver r ed t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose out  of  t he 

acci dent ,  bot h bef or e and af t er  t he Pl an admi ni st r at or  

det er mi ned t hat  r ei mbur sement  was due,  we do not  see how t he 

Pl an admi ni st r at or ' s det er mi nat i on can be ar bi t r ar y and 

capr i c i ous.    

¶63 The $100, 000 set t l ement  wi t h Di shno and AI G i s  

addi t i onal  evi dence t hat  i t  was not  unr easonabl e f or  t he Pl an 

admi ni st r at or  t o have concl uded t hat  t he sur ger y- necessi t at i ng 

i nj ur i es ar ose f r om t he acci dent .   Had t he sur ger y expenses not  

f act or ed i nt o t he set t l ement ,  St ef f ens woul d not  have r ecei ved 

                                                 
24 As counsel  f or  Bl ueCr oss poi nt ed out  at  or al  ar gument ,  

t her e i s no r eason t hat  Dr .  Johnson,  who per f or med t he sur ger y,  
woul d be l i s t ed as a wi t ness unl ess St ef f ens was goi ng t o l i nk  
t he acci dent  t o t he sur ger y.   

25 The di ssent  quot es t hi s sent ence i n an at t empt  t o i mpl y 
t hat  we ar e somehow subst i t ut i ng St ef f ens'  pr e- set t l ement  swor n 
st at ement s and asser t i ons f or  t he Pl an admi ni st r at or ' s deci s i on.   
Di ssent ,  ¶84.   A compl et e r eadi ng of  t he t ext  sur r oundi ng t hi s 
sent ence,  however ,  makes cl ear  t hat  we concl ude t hat  St ef f ens'  
swor n st at ement s and asser t i ons suppor t  our  concl usi on t hat  t he 
admi ni st r at or ' s deci s i on was r easonabl e.   As t hor oughl y 
expl ai ned above,  our  j ob i s t o eval uat e t he r easonabl eness of  
t he admi ni st r at or ' s deci s i on.   
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$100, 000 t o cover  onl y $2, 441. 50 i n medi cal  expenses ar i s i ng 

f r om t he acci dent .   St at ed ot her wi se,  i f  St ef f ens'  i nj ur i es di d 

not  encompass t he need f or  sur ger y,  AI G and Di shno woul d not  

have agr eed t o pay St ef f ens $97, 588. 50 f or  pai n and suf f er i ng 

caused by occi pi t al  headaches and ot her  di scomf or t  suf f er ed by 

St ef f ens i n t he s i x mont hs f ol l owi ng t he acci dent .   Based on 

t hese f i gur es,  t he c i r cui t  f ound t hat  " [ i ] t  j ust  bear s no 

cr edi bi l i t y  t o say t hat  t hi s di d not  have some r el at edness,  t hat  

i s ,  t he sur ger y had some r el at edness t o t hi s set t l ement . "   

¶64 Fol l owi ng hi s Januar y 2009 set t l ement  wi t h Di shno and 

AI G f or  $100, 000 ( t he AI G pol i cy l i mi t s) ,  St ef f ens di d an about -

f ace and cl ai med t hat  t he sur ger y di d not  ar i se out  of  t he 

acci dent .   St ef f ens cont ends he changed hi s posi t i on because of  

Dr .  Monacci ' s i ndependent  eval uat i on.   Dr .  Monacci  was t he 

medi cal  opi ni on wi t ness t hat  AI G had hi r ed t o def end agai nst  

St ef f ens'  c l ai m.    

¶65 St ef f ens became awar e of  Dr .  Monacci ' s f i ndi ngs and 

concl usi ons on Oct ober  2,  2008.   St ef f ens di d not  change hi s 

posi t i on wi t h r egar d t o t he sur ger y expenses at  t hat  t i me.   I n 

hi s 2008 wi t ness l i s t ,  St ef f ens l i s t ed Dr .  Johnson as a wi t ness.   

I t  wasn' t  unt i l  Febr uar y of  2009,  a mont h af t er  St ef f ens set t l ed 

wi t h AI G and Di shno,  t hat  he amended hi s i nt er r ogat or y answer s.   

Accor di ngl y,  t he t i mel i ne of  event s ser i ousl y under mi nes 

St ef f ens'  asser t i on about  r el y i ng on Dr .  Monacci ,  as t he c i r cui t  

cour t  f ound t hat  i t  di d.   

¶66 I n sum,  gi ven St ef f ens'  consi st ent  aver ment s pr i or  t o 

set t l ement  t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose out  of  
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t he acci dent ,  we cannot  say t hat  t he Pl an admi ni st r at or ' s 

det er mi nat i on t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose out  

of  t he acci dent  was ar bi t r ar y and capr i c i ous.   St at ed anot her  

way,  because St ef f ens hi msel f  aver r ed bot h bef or e and af t er  

Bl ueCr oss' s count er cl ai m f or  r ei mbur sement  under  t he Pl an t hat  

t he sur ger y- necessi t at i ng i nj ur i es ar ose out  of  t he acci dent ,  i t  

i s  r easonabl e f or  t he Pl an admi ni st r at or  t o have r eached t he 

same concl usi on.   See Rui z,  400 F. 3d at  991.    

¶67 Because our  above di scussi on i s di sposi t i ve of  t he 

over r i di ng quest i on pr esent ed,  whet her  Bl ueCr oss i s ent i t l ed t o 

r ei mbur sement ,  we do not  addr ess t he j udi c i al  est oppel  ar gument  

pr esent ed t o us.   See Gr oss v.  Hof f man,  227 Wi s.  296,  300,  277 

N. W.  663 ( 1938)  ( onl y di sposi t i ve i ssues need be addr essed) .   

Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  appeal s.  

I I I .   CONCLUSI ON 

¶68 We concl ude t hat  t he Pl an admi ni st r at or ' s 

det er mi nat i on t hat  Bl ueCr oss i s  ent i t l ed t o r ei mbur sement  was 

not  ar bi t r ar y and capr i c i ous.   The Pl an st at es t hat  Bl ueCr oss i s 

ent i t l ed t o r ei mbur sement  f r om t he benef i c i ar y of  t he Pl an f or  

" expenses i ncur r ed as t he r esul t  of ,  or  t hat  ar ose out  of ,  an 

acci dent "  when a t hi r d par t y " may be l i abl e"  f or  t he payment  of  

t hose expenses and t he benef i c i ar y obt ai ns a set t l ement  f r om t he 

t hi r d par t y.   The Pl an gi ves t he Pl an admi ni st r at or  di scr et i on 

t o i nt er pr et  t he c l ause.    

¶69 Pr i or  t o set t l ement ,  St ef f en consi st ent l y asser t ed 

t hat  t he sur ger y- necessi t at i ng i nj ur i es ar ose out  of  a June 2005 

aut omobi l e acci dent .   Consequent l y,  i t  was not  ar bi t r ar y and 
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capr i c i ous f or  t he Pl an admi ni st r at or  t o i nt er pr et  t he Pl an and 

concl ude t hat  Bl ueCr oss i s ent i t l ed t o r ei mbur sement  because t he 

expenses t hat  Bl ueCr oss pai d ar ose f r om an acci dent  f or  whi ch a 

t hi r d par t y may be l i abl e.    

¶70 Our  concl usi on t hat  t he Pl an admi ni st r at or ' s 

det er mi nat i on t hat  Bl ueCr oss i s ent i t l ed t o r ei mbur sement  i s not  

ar bi t r ar y and capr i c i ous i s di sposi t i ve of  t he case.   We,  

t her ef or e,  do not  r each t he j udi c i al  est oppel  i ssue.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶71 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  The 

maj or i t y opi ni on cor r ect l y st at es t he l aw but  t hen f ai l s t o 

appl y i t .   I  t her ef or e di ssent .  

¶72 I  agr ee wi t h t he cour t  of  appeal s ( al t hough my 

r easoni ng di f f er s f r om t hat  of  t he cour t  of  appeal s)  t hat  

Bl ueCr oss Bl ueShi el d i s not  ent i t l ed t o a j udgment  as a mat t er  

of  l aw and t hat  t he cause shoul d be r emanded t o t he c i r cui t  

cour t .     

¶73 The appl i cabl e l aw i s c l ear :   When an ERI SA pl an 

expr essl y gi ves t he pl an admi ni st r at or  di scr et i on t o i nt er pr et  

t he t er ms of  t he pl an,  as t he Pl an at  i ssue her e does,  a 

r evi ewi ng cour t  wi l l  r evi ew t he admi ni st r at or ' s exer ci se of  

di scr et i on under  an " ar bi t r ar y and capr i c i ous"  st andar d.   

Maj or i t y op. ,  ¶¶34,  50,  54.   Judi c i al  r evi ew of  t he pl an 

admi ni st r at or ' s deci s i on i s l i mi t ed " t o t he r ecor d avai l abl e t o 

t he pl an admi ni st r at or  at  t he t i me t he deci s i on was made. "   

Maj or i t y op. ,  ¶¶35,  51.  

¶74 I  have car ef ul l y r ead t he maj or i t y opi ni on t o f i nd t he 

pl an admi ni st r at or ' s i nt er pr et at i on of  t he Pl an and t he 

admi ni st r at or ' s exer ci se of  di scr et i on.   I  can' t  f i nd t hem.   The 

maj or i t y opi ni on assumes t he pl an admi ni st r at or  i nt er pr et ed t he 

Pl an but  does not  t el l  us who t he pl an admi ni st r at or  i s,  when 

t he admi ni st r at or  made a deci s i on about  subr ogat i on,  or  how and 

why t he pl an admi ni st r at or  made t he deci s i on about  subr ogat i on.   

See,  e. g. ,  maj or i t y op. ,  ¶¶55,  57.    

¶75 I  car ef ul l y sear ched t he r ecor d t o no avai l  t o 

di scover  who t he pl an admi ni st r at or  i s.   A compl et e copy of  t he 
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Pl an i s not  i n t he r ecor d.   The par t i es '  br i ef s i nf or m us t hat  

Bl ueCr oss Bl ueShi el d i s a t hi r d- par t y admi ni st r at or  of  t he Pl an,  

at  l east  i n r egar ds t o t he payment  of  heal t h benef i t s.    

¶76 As t hi r d- par t y admi ni st r at or  of  t he heal t h benef i t s of  

t he Pl an,  Bl ueCr oss Bl ueShi el d was r equi r ed t o make t he medi cal  

payment s at  i ssue r egar dl ess of  whet her  t he i nj ur i es wer e caused 

by an acci dent  f or  whi ch some ot her  per son i s l i abl e.   The 

payment  of  medi cal  expenses does not  t el l  us who had di scr et i on 

t o i nt er pr et  t he Pl an;  t he payment  does not  i l l umi nat e t he 

i nt er pr et at i on and det er mi nat i on r egar di ng subr ogat i on.  

¶77 The f i r st  ment i on of  subr ogat i on was i n St ef f ens'  

compl ai nt .   The compl ai nt  al l eged t hat  Bl ueCr oss Bl ueShi el d i s  

j oi ned as a par t y because of  possi bl e subr ogat i on r i ght s and t o 

compl y wi t h Wi s.  St at .  § 803. 03.   The compl ai nt  f ur t her  demanded 

j udgment  agai nst  Bl ueCr oss Bl ueShi el d " f or ecl osi ng any cl ai m 

t hey may have f or  subr ogat i on or  ot her  r i ght  t o r ei mbur sement  

t hey may have. "     

¶78 The i nsur ance company' s pl eadi ng demanded subr ogat i on,  

and an af f i davi t  by t he i nsur ance company' s counsel  i s  i n t he 

r ecor d.   The af f i davi t  r eveal s not hi ng about  t he pl an 

admi ni st r at or  or  t he pl an admi ni st r at or ' s deci s i on.   

¶79 I  sear ched t he r ecor d t o f i nd t he answer s t o many 

quest i ons:   When di d t he pl an admi ni st r at or  i nt er pr et  t he Pl an?  

What  was t hat  i nt er pr et at i on?  What  deci s i on was made?  On what  

f act s was deci s i on based?  And what  was t he pl an admi ni st r at or ' s 

r easoni ng i n r eachi ng t he deci s i on?  I  can' t  f i nd answer s i n t he 

r ecor d t o any of  t hese quest i ons.  
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¶80 No copy of  t he pl an admi ni st r at or ' s deci s i on i s i n t he 

r ecor d. 1  No af f i davi t  of  t he pl an admi ni st r at or  i s i n t he 

r ecor d.   Never t hel ess,  t he maj or i t y opi ni on decl ar es t hat  i t  i s  

eval uat i ng t he pl an admi ni st r at or ' s deci s i on on t he basi s of  t he 

i nf or mat i on t he admi ni st r at or  had when i t  made i t s deci s i on.    

¶81 A cour t  cannot  eval uat e an i nt er pr et at i on and deci s i on 

of  a pl an admi ni st r at or  and det er mi ne whet her  t hat  deci s i on i s 

ar bi t r ar y and capr i c i ous wi t hout  knowi ng what  t he i nt er pr et at i on 

and deci s i on i s,  and on what  i t  i s  based. 2    

¶82 I t  seems t hat  t he maj or i t y  i s r el y i ng on t he 

count er cl ai m and cr oss- cl ai m of  Bl ueCr oss Bl ueShi el d i n t he 

pr esent  l i t i gat i on as t he pl an admi ni st r at or ' s det er mi nat i on and 

i nt er pr et at i on of  t he Pl an l anguage.   See maj or i t y op. ,  ¶57.   

Bl ueCr oss Bl ueShi el d does not  al l ege i n i t s pl eadi ngs t hat  i t  i s  

t he pl an admi ni st r at or .   The al l egat i ons do not  i ncl ude an 

i nt er pr et at i on of  t he Pl an.   I s t he maj or i t y al l owi ng a c l ai mant  

                                                 
1 I  acknowl edge t hat  pl an cl ai mant s ar e st at ut or i l y  ent i t l ed 

t o a t i mel y and speci f i c  expl anat i on of  a c l ai m deni al  and t hat  
a s i mi l ar  st at ut or y r equi r ement  i s not  speci f i cal l y pr ovi ded f or  
a pl an admi ni st r at or  t o i nt er pr et  t he pl an l anguage and i nvoke 
t he subr ogat i on r i ght s of  t he Pl an.   I  concl ude,  however ,  t hat  
t he under l y i ng ar gument s ar e as per t i nent  t o t he pr esent  
s i t uat i on as t hey ar e i n t he benef i t s c l ai m si t uat i on.   I n bot h 
i nst ances,  a t i mel y and speci f i c  expl anat i on al l ows t he pl an 
benef i c i ar y t o r espond t o t he pl an admi ni st r at or ' s 
i nt er pr et at i on and al l ows a cour t  t o do i t s r evi ew.   

2 I n t he r evi ew of  a deni al  of  benef i t s c l ai m,  a cour t  i s  
f r ee t o " i gnor e ERI SA pl an i nt er pr et at i ons t hat  di d not  act ual l y 
f ur ni sh t he basi s f or  a pl an admi ni st r at or ' s benef i t s deci s i on. "   
Mar ol t  v.  Al l i ant  Techsyst ems,  I nc. ,  146 F. 3d 617,  620 ( 8t h Ci r .  
1998) .  
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t o " be sandbagged by af t er - t he- f act  pl an i nt er pr et at i ons devi sed 

f or  pur poses of  l i t i gat i on[ ?] " 3     

¶83 I n t hat  count er cl ai m,  Bl ueCr oss Bl ueShi el d al l eges:  

Pur suant  t o t he t er ms of  t he pl an i n quest i on as 
r ef l ect ed i n t he r ei mbur sement  pr ovi s i on,  pl ai nt i f f  
John R.  St ef f ens,  i s obl i gat ed t o r ei mbur se [ Bl ueCr oss 
Bl ueShi el d]  i n an amount  equal  t o t he amount s pai d by 
[ i t ] ,  out  of  any r ecover y by t he pl ai nt i f f  i n t hi s 
act i on,  whet her  by set t l ement ,  j udgment  or  ot her wi se.  

¶84 Thi s al l egat i on was made when t he pl ai nt i f f  was 

asser t i ng i n t he l i t i gat i on t hat  t he back i nj ur y ( and t he 

subsequent  cost s of  t he back sur ger y)  was caused by t he 

negl i gence of  t he t or t f easor .   Bl ueCr oss Bl ueShi el d' s al l egat i on 

seems t o r el y on t hat  asser t i on.   The maj or i t y  al so seems t o 

r el y on t he pl ai nt i f f ' s  or i gi nal  asser t i on t hat  t he back i nj ur y  

was caused by t he acci dent  t o suppor t  i t s  r easonabl eness 

det er mi nat i on.   Maj or i t y op. ,  ¶59.   Accor di ng t o t he maj or i t y 

opi ni on,  t he pl ai nt i f f ' s  or i gi nal  pl eadi ngs and asser t i ons i n 

t he ear l y st ages of  t hi s l i t i gat i on pr esent  compel l i ng f act s 

t hat  seem t o " undeni abl y show t hat ,  accor di ng t o St ef f ens,  t he 

sur ger y- necessi t at i ng i nj ur i es ar ose out  of  t he June 2005 

acci dent . "   Maj or i t y op. ,  ¶62.   St ef f ens i s not  t he pl an 

admi ni st r at or .  

¶85 Even i f  t he pl an admi ni st r at or ' s " deci s i on"  r el i ed 

sol el y upon t he pl ai nt i f f ' s  al l egat i ons,  t hen when t he pl ai nt i f f  

no l onger  was asser t i ng t hat  t he back i nj ur y ar ose out  of  t he 

negl i gent  act s of  t he t or t f easor ,  di d t he pl an admi ni st r at or  

                                                 
3 Mar ol t  v.  Al l i ant  Techsyst ems,  I nc. ,  146 F. 3d 617,  620 

( 8t h Ci r .  1998) .  



No.   2009AP1558. ssa 

 

5 
 

updat e i t s det er mi nat i on?  Per haps t he maj or i t y i s r el y i ng on 

Bl ueCr oss Bl ueShi el d' s mot i on f or  decl ar at or y j udgment  as t he 

pl an admi ni st r at or ' s deci s i on subsequent  t o t he pl ai nt i f f ' s  

changed asser t i ons r egar di ng t he cause of  t he l ower  back i nj ur y  

t hat  necessi t at ed t he sur ger y.   I f  so,  what  was t he basi s f or  

i t s  updat ed det er mi nat i on?  The maj or i t y doesn' t  say and 

scour i ng t he r ecor d doesn' t  pr oduce an answer .   

¶86 On t he r ecor d i n t he pr esent  case,  nei t her  t he 

maj or i t y nor  I  can r evi ew t he pl an admi ni st r at or ' s deci s i on t o 

det er mi ne whet her  i t  i s  ar bi t r ar y and capr i c i ous,  and we cannot  

l i mi t  our  r evi ew " t o t he r ecor d avai l abl e t o t he pl an 

admi ni st r at or  at  t he t i me t he deci s i on was made. "   Maj or i t y op. ,  

¶¶35,  51.        

¶87 I  di ssent  because not hi ng i n t he r ecor d ar t i cul at es 

t he pl an admi ni st r at or ' s i nt er pr et at i on or  appl i cat i on of  t he 

Pl an' s subr ogat i on l anguage.   Ther e i s no anal ys i s or  r easoni ng 

of  t he pl an admi ni st r at or  t o whi ch t he cour t  may def er  under  t he 

ar bi t r ar y and capr i c i ous st andar d.   

¶88 Accor di ngl y,  I  woul d r emand t he mat t er  t o t he c i r cui t  

cour t  f or  t he det er mi nat i on of  what  ( i f  any)  i nt er pr et at i on and 

det er mi nat i on t he pl an admi ni st r at or  ( whoever  t hat  i s)  made,  

when,  and why.   I f  t he pl an admi ni st r at or  di d not  i nt er pr et  t he 

Pl an or  make a det er mi nat i on,  t hen t he ci r cui t  cour t  must ,  as a 
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mat t er  of  l aw,  i nt er pr et  and appl y t he Pl an l anguage as i t  woul d 

any ot her  cont r act . 4    

¶89 For  t he r easons set  f or t h,  I  di ssent .  

¶90 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

 

                                                 
4 " Wher e a t r ust ee f ai l s t o act  or  t o exer ci se hi s or  her  

di scr et i on,  de novo r evi ew i s appr opr i at e because t he t r ust ee 
has f or f ei t ed t he pr i v i l ege t o appl y hi s or  her  di scr et i on;  i t  
i s  t he t r ust ee' s anal ysi s,  not  hi s or  her  r i ght  t o use 
di scr et i on or  a mer e ar bi t r ar y deni al ,  t o whi ch a cour t  shoul d 
def er . "   Gr i t zer  v.  CBS,  I nc. ,  275 F. 3d 291,  296 ( 3r d Ci r .  
2002) .  
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